Ord. No. 01-19R) |
BOARD OF SUPERVISORS
COUNTY OF YORK
YORKTOWN, VIRGINIA
Ordinance

At aregular medting of the Y ork County Board of Supervisors held in the Board Room, Y ork
Hal, Y orktown, Virginia, on the day of , 2001:

Present Vote

James S, Burgett, Chairman
Dondd E. Wiggins Vice Charmen
Water C. Zaremba

ShelaS. Nall

H.R Adhe

On moation of which carried ___, the fallowing ordinance was adopted:

AN ORDINANCE TO AMEND THE CENTRALIZED PURCHASING POLICY
FOR YORK COUNTY

WHEREAS, Sections 15.1-12715.2-1231 and 11-35-2.2-4343 of the Code of Virginia |
authorized the Board of Supervisors to provide for the centralized competitive purchasing of dl sup-
plies equipment, maerids and commodities for dl depatments officers, and employess of the
County, to indlude the County School Board and the Board of Public Wdfare or Sodd Services,

NOW, THEREFORE, BE IT ORDAINED by the York County Board of Supervisors this

day of 2001, that the centrdized procurement policy for dl goods and sarvices

for the County of Y ork, as adopted July-19-1997September 19, 2000, be and it is hereby amended
to reed and provide asfollows

ARTICLE I. PURPOSE, DEFINITIONS, APPLICATION OF POLICY

1-1. Purpose.

The purpose of this palicy is to increase public confidence in purchesing by Y ork County, to provide
for far and equitable trestment of dl personsinvalved in public purchesing by the County, to maximize
the purchaang vaue of public funds, to foster competition in the procurement process to the maximum
feesble extent, and to provide for a centrdized purchesng sysem of qudity and integrity for the
County.

1-2. Effective Date.

Thispolicy shdl bein effect on and after October 1, 20001.
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1-3. Authority.

This policy is adopted pursuant to 88 11-35(D)-2.2-4343(10) and 15.1-12715.2-1231 of the Code |
of Virginia and is intended to supersede the operation of the Virginia Public Procurement Adt as it
goplies to the procurement actions of the departments, agendes, officars, and employees subject to
this policy. Those sections st forth in § 11-35(E)-2.2-4343(12) of the Code of Virginiawhich, by |
law gpply to dl counties, are incorporated herein or are liged in an gppendix to this palicy for cont
venience. No other provisons of the Virginia Public Procurement Act shdl goply unless pedificaly
incorporated in this palicy.

1-4. Définitions.
For purposes of this palicy the following words and phrases shdl have the meenings set forth below:

@  Approving Authority — “Approving Authority” shdl mean the Board of Supervisors
or the County School Board or the Y ork-Poquoson Socid Services Board.

(b) Board or Board of Supervisors—“Board” or “Board of Supervisors’ shdl mean the
Board of Supervisors of York County, Virginia

(© Compeitive Negatiation - Competitive negatiation is a method of procurement, which
conggs of thefalowing dements

1 Issuance of a written request for proposa indicating in generd terms what is
sought to be procured and containing or incorporating by reference the other
goplicable contractud terms and condiitions indluding any unigue capabilities or
qudifications which will be reguired of the offeror.

2. Public natice of the request for proposd at leest ten (10) cdendar days prior
to the date st for receipt of proposds by pogting at the entrance to the Divi-
gon of Purchaang for York County and by publication in & least one news-
paper of generd dreulaion in York County. In addition, proposds may be
Solicited directly from potertid offerors.

3. On the bad's of the evadudtion factors established by this policy and by the re-
quest for proposd, a least three (3) offerors deamed to be the most qudified,
respongble and suitable on the bagis of initid responses shdl be sdected. (If
less than three (3) proposds are recaived, then less then three (3) offerors
may be 0 sdected.) Individud discussons shdl then be had with each such
offeror.

Review of the proposds submitted and discussonswith offerors shdl be con-
ducted by a pand etablished by the usng agency of not less then three
County representatives that shdl indude one representetive of the Purchesing
Divison desgneted by the Purchasng Agert.
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Reptitive informd interviews shdl be pamissble. Offerors shdl be encour-
aged to daborate on their qudlifications, scope of work, performance data, or
expeartise petinent to the proposed project as wel as any dternative con
cepts These discussons may encompass non-binding estimates of totd proj-
ect cods induding, where gopropriate, design, condruction, and life cyde
cods Methodsto be used in ariving a a price for services may d<o be dis-
cusd. Proprietary information from competing offerors shall not be disdlosed
to the public or to competitors. Price of sarvice may be discussed and con
Sdered but will not be the sole determining factor in conduding negatiations

After negotiations have been conducted with each offeror so selected, the of-
feror shdl be sdected which in the opinion of the pand has made the best
proposd and the contract shdl be offered to thet offeror.  Should the pand,
ater the iniid submission of proposas, determine in writing thet only one of-
feror isfully qudified, or thet one offeror is dearly more qudified than the oth-
ers under condderaion, a contract may be negotiated and awarded to that
offeror without further dday. A copy of such written determination shall be
provided to the Purchesng Agent and to the approving authority when go-
provd by other than the Purchasing Agent is required.

When the terms and conditions of multiple awards are so provided for in the
request for proposd, awards may be made to more than one offeror.

(Note that the procedure for competitive negatiaion for the procurement of professond sarvices over
$30,000 differs from the one defined here. See Section 2-3(f) of this Policy.)

(d  Compeitive Seded Bidding - Competitive sedled bidding is a method of procurement

which indudes the following dements:

1.

Issuance of awritten invitation to bid containing or incorporating by reference
specifications and contractud terms and condiitions gpplicable to the procure-
ment. Whenitisimpracticd to prepareinitialy a purchase description to yp-
port an award based on price, an invitation to bid may be issued requesting
submisson of unpriced offers to be fallowed by an invitation to bid limited to
those bidders whose offers have been qudified under the criteria st forth in
the firgt solicitation.

Public notice of the invitation to bid & leest ten (10) calendar days prior to the
date s#t for recaipt of bids by posting a the entrance to the Divison of Pur-
chadng for Y ork County and by publication in & least one newspaper of gen
erd drculaion in York County. In addition, bids may be solicited directly
from potentid offerors.

Public opening and announcement of dl bids recaived.

Evduation of the bids based on requirements st forth in the invitation and the
providons of this palicy.
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5. Award to the lowest respongve and responsble bidder. When the terms and
conditions of multiple bids are S0 provided for in the invitation to bid, avards
may be made to more than one bidder. In the event only one bid is received
and the Purchasing Agent in conaultation with the usng agency mekes a e
termination thet it would nat be in the best interest of the County to re-bid the
procurement, such determination shdl be in writing and shdl be provided to
the gpproving authority when gpprova by other than the Purchesng Agent is
required.

Condruction — *“Condruction” shdl meen building, dtering, reparing, improving or
demolishing any gructure, building, or roadway, and any draining, dredging, excaver
tion, grading or Smilar work upon red property.

County —*“County” shdl mean the County of York, Virginia, a palitical subdivison of
the Commonwedth of Virginia, and dhdl indude al other departments, public bodies
corporate, agendes, sanitary didricts and officers of the County to which this palicy
goplies. It shdl dso indude any other entity thet has chosen to paticipate in this pol-
icy and has entered into a cooperdive procurement agreement with the County.

County Adminidrator —*County Adminigrator” shal mean the County Adminigtrator
of York County, or, aduly authorized designee.

Goods — “Goods’ ddl meen dl materid, equipment, supplies printing, and auto-
meated data processng hardware and software,

Offeror — “ Offeror” unless expresdy indicated otherwise, shdl meen both a bidder,
e, aperson who submits a competitive sedled bid in response to an Invitation to Bid,
or aperson who submits aproposa in response to a Request for Proposals.

Purchaaing Agent —“Purchaaing Agent” shdl mean the County Adminidrator of York
County, Virginia, or any person desgnated by the County Adminidreator to implement
dl or aportion of thispadlicy.

Savices—“Sarvices’ shdl mean any work performed by an independent contractor
wherein the service rendered does not congs primarily of the acquigtion of equipment
or maeidsor therenta of equipment, materids, or supplies

Using Agency —“Using Agency” shdl meen any officer, employes, or other entity of
the County requiring any goods, services, insurance, or condruction to be procured
under the policies and procedures established by this palicy.

Application of Policy.

@

Thispalicy isintended to provide for centrdized competitive purchesing and covers dl
purchasing by dl departments, officers, dements and employees of the County, i+
duding spedificaly, but nat limited to, the York County School Board, the York-
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Poguoson Department of Sodd Services, Conditutiond Officers, and the York
County Library. This palicy is not intended to require review or goprovd by the
Boad of spedfic items procured by the York County School Board, the York-
Poguoson Depatment of Sodd Savices, the Conditutional Officers, the York
County Library, or public bodies who have by agreement become subject to this pol-
icy, when aufficient funds have been gppropriated to such entity or officer for the pur-
pose of the procurement and this policy has been followed. The Purchaang Ageant
with regard to such entities and officers shdl, however, by sgning dl purchese orders
for such procurements prior to the placement of a firm order, cartify compliance with
this policy and procedures issued pursuant to it. The Purchesng Agent shdl not exe-
cute a purchase order if such procurement has not been in compliance with this policy
and the procedures developed pursuant to it.

(b)  This palicy shdl goply to dl purchases or contrects for the purpose of procuring
goods, svices, insurance, and condruction involving the expenditure of public funds

(©  When ay procurement involves the expenditure of deate or federd assgance, gra,
loan, or contract funds the procurement shdll be conducted in accordance with any
mandatory federd or date requirements which are not reflected in this palicy if the re-
capt of such fundsis conditioned upon compliance with the mandatory procedures.

(d)  Thispalicy sl not prohibit compliance with the terms and conditions of any grart,
gift, or beques thet are otherwise conggtent with law.

(&  Thispdlicy shdl nat goply to contracts exiging on its effective date and such contracts
may be performed or extended according to ther terms.

1-6. Cooperative Procurement.

The Purchasing Agent may adminider cooperaive procurement agreements with public bodies not
otherwise covered by this policy, subject to the terms and conditions of such agreement as may be
authorized by the Board.

1-7. Contractsor Purchases Madein Violation of this Policy.

Except as provided herein, no officid, dected or gopointed, nor any employee, shdl purchese or
contract for any goods, sarvices, insurance, or congruction. Any purchase or contract made contrary
to the providons of this palicy shdl be void, and the County will not be bound thereby. Any person
who makes such a procurement or dispostion may be persondly ligble therefor to the vendor or
purchaser of the goods, sarvices, or congtruction involved.

ARTICLE II. PURCHASING AGENT; COMPETITION REQUIREMENTS

2-1. Delegation of Authority to Purchasing Agent.

The Purchedang Agent shdl sarve as the principd public purchasing offidd for the County and shdl be
respongble, under the supervison of the Board, for the procurement of al goods, sarvices, insurance,
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and condruction as wdl as the management and disposd of surplus materids. The Purchaaing Agent
may ddegate authority to a duly authorized agent or agents. The authority of the Purchasing Agent
shdl spedificaly, but without limitation, indude the authority to sdlect the method of procurement to be
ussd and the authority to negotiate and execute contracts on behdf of the County for any and dl
procurements or for the digpostion of materids  The Purchasing Agent shdl conduct dl purchesing
adtivities in accordance with the provisons of this palicy. The Purchasng Agent may not ddegate
aoprova of the use of competitive negatiation, as reguired by Subparagraph (g) of Section 2-3 of this
policy, except in the case of purchases not exceeding $5,000.

2-2.  Adoption of Procedures.

The Purchaang Agent shdl prepare forms and adminidretive regulaions for the purpose of imple-
menting the provisons of this palicy. Such forms and regulations shal be deemed a part of this policy
and shdl direct the actions of those to whom this policy goplies. A copy of such forms and adminis-
traive regulaions shdl be provided to the Board annudly, dong with asummary of any adminidrative
changes mede durlng the precedlng yed. The Board dhdl approve the promulgatlon of those regula-

2-3. Competition Reguirements.

Prior to any purchase of goods, insurance, sarvices or congdruction, reasonable price competition is
desired. Except as otherwise provided in this palicy the competitive pricing methods sat forth beow
shdl befollowed:

@ For purchases in the amount of $1,000 or less, prices are to be compared by tele-
phone, catdogue, or by other appropriaie means. No permanent documentetion of
porice comparison is required.

(b)  For purchesssin excess of $1,000 and not greater than $5,000, telephone cdls shall
be placed to at leest two suppliers of the item. At a minimum, ord quotes shdl be
obtained and written documentation of the tdephone soliaitation shdl be made, show-
ing the item requested, date, time, company name, price quoted, and individua meking
quote. Written requests for quotation may aso be used.

(©  For purchasss in excess of $5,000 but not greater than $30,000 written quotes are
required and, & leest three (3) suppliers shdl be contacted. Telephone or written re-
quests for quotations may be used.

(d  When a procurement transaction is made under (a), (b), or (c) above, the purchese
shdl be mede from the supplier quating the lowest price, unless the Purchesing Agert,
usng the evduation factors in this policy for comptitive negatiation or competitive
seded hidding as the case may be, documents in writing a determination thet, in the
bes interest of the County, such purchase should be made from ancther supplier
quating ahigher price. Such determination for purchases in excess of $5,000 shdl be
goproved by the County Adminigtrator or the gpproving authority’s desgnee.

) Purchases that in the aggregate or in the sum of al phases are expected to be in ex-
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cess of $30,000 shdl be mede by ether competitive seded bidding or competitive re-
gotiation.

Purchases of professond services, asthat termis defined in § 11-37-2.2-4301 of the
Code of Virginia, when the cost of such services is expected to exceed $30,000, shdl
be made in accordance with subparagraph 3.a under the definition of competitive re-
gotiation as et forth in §11-372.2-4301 of the Code of Virginia

The Purchasing Agent shdl have the authority to use competitive negatietion to pro-
cure any goods, savices or insurance, after documenting in advance the besis there-
foreinwriting, as required by §11-412.2-4303.C., Code of Virginia Insurance may
be procured through a licensad agent or broker sdected in the manner provided for
the procurement of things other than professond services in subdivison 3(b) of the
definition of “competitive negotiaion” in § 11-372.2-4301, Code of Virgnia, if the
bass for doing 0 is goproved by the Board. Condruction may be procured only by
competitive seded bidding, except that competitive negotiation may be used in the
fallowing ingances upon a determination made in advance by the Purchasing Agent in
writing, after meking the findings required by § 11-41.C.2.2.2-4303(D), Code of
Virgnia

(1)  contractsfor the dteration, repair, renovation or demalition of buildings when
the cost of the contract will not exceed $500,000; or

(2  oontractsfor the condruction of highways and any draining, dredging, excaver
tion, grading or smilar work upon red property.

Nothing in this policy shdl prevent the use of compeitive sedled bidding or competitive negatiation in
procurements under $30,000, if deemed gppropriate by the Purchasing Agent.

2-4. Exceptionsto Competition Reguir ements.

Saction 2-3 of this palicy shdl not goply and no price competition other then spedified in thissection is
required in the fallowing procurement transactions

@

()

©

@

The purchase of items under procurement contracts made available to the County by
the Commonwedth of Virginia or to purchases mede available to the County through
other date, federd, or locd governmentd entities;

Contracts for lega sarvices, expat witnesses, and other sarvices associated with liti-
gation, regulaory proceadings, or other legd matters

Purchases for specid police work when the Sheriff catifies that the purchases are
needed for undercover law enforcement operations;

Contracts and purchases by the Indudtrid Development Authority with respect to any

item of cogt of an “authority fadlity” or “fadilities’ as defined in 8 15.1-1374(d)-and
{6)15.2-4902 of the Code of Virginig;
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Upon a determination by the Purchesing Agent in writing, which writing shall sate the
bags for such determination, thet there is only one source practicably avalable for thet
which is to be procured, a contract may be negotiated and awarded to that source
without competition. The Purchesing Agent shal conduct gppropriate negatiaions as
to price, ddivery, and terms. A record of the sole source procurement shdl be main
taned liging the contractor's name, the amount, and quaifying drcumdances The
Purchasing Agent shdl provide a copy of the written determination to the County Ad-
minidrator or other gppropriate Approving Authority when gpprovd is required by
Section 3-17 of thispalicy.

In cases of emergency provided, however, such procurement shdl be made with such
competition as is practicable under the drcumgances A written Satement by the
Purchasing Agent of the bass for the emergency and for the sdlection of the particular
supplier shdl be induded in the papers rdating to the procurement. The Purchaang
Agent shdl devdop gopropriate procedures regarding emergency purcheses. The
term “emergency” as used in this subparagrgph means a Stuation where there exists a
threet to public hedth, welfare, or safety or when an unforeseen drcumstance causes
disuption of an essantid service

Agreaments or contracts entered into between the County and privete parties for cost
paticipation or cogt sharing in the extendon or condruction of public utilities or the
provison of other public sarvices Any such agresments must be gpproved by the
Board.

Travd advances, trave rembursements, or travel expenses,

Medls, beverages, entertainment, awards, or Smilar purchases in conjunction with d-
fida county functions or medings

Payments for sarvices to jurors, board and commisson members, sports officds, and
medicd examing's

Contractsfor locd telgphone sarvice (excepting cdlular and paging sarvices), or other
regulated utility sarvices

I nterdepartmentd or interagency expenses or purchases,

Contracts of employment;

Advertisng and legd notices

Dues and subscriptions;

Employee educationd expenses,

Textbooks, library books, and other library itemsfor crculation to, or use by sudents,
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acquired by the public schoals,
(9) Public library books and other library itemsfor drculaion to, or use by the public;

9 Sarvices rendered to or payments received by dients of the Depatment of Socid
Savices

@® Fogter home placements,

(U  Trestment sarvices provided to dients by the Department of Community Services
() Clinicd supervison savices for counsdorsin County employment;

(w)  Occupationd therapy, physicd therapy, Sudent evaudaions,

) Mail and mail-rdaed cods (eg. postage meter expense, Samps, €c.);

()  Indructiond/specidty educationd meterids promotiond items, Crafts

2-5. Purchasesat Auction.

Notwithstanding any other provison of this palicy, upon a determination by the Purchesing Agent thet
the purchese of certain desgnated goods from a public auction sde is in the bedt interest of the
County, such items may be purchesad a auction sde. The Purchaang Agent shal document the badi's
for any such determination.

2-6. Documentation Required.

Documentation of competitive pridng or other documentation required by this palicy, induding a
complete copy of the solicitation for competitive bids or proposals, shdl be retained dong with other
papers rdated to the procurement in the office of the Divison of Purchesng. Such documentation
shdl be retained until the acquistion of goods is completed or the services have been rendered and
after such time may be destroyed in accordance with County and State procedures governing records
retention.

ARTICLE I11. ADMINISTRATIVE PROVISIONS

3-1. Division of Requirements.

No udng agency sl atifiddly divide contract requirements so as to avoid any dallar limitations st
forth in this palicy.

3-2. BidlList.
The County does not accept the responghility for maintaining a bid ligt or the responghility for the

falure of any competitor to recaive a soliditation directly from the County. The Purchasng Agent, may
for the convenience of the County, maintains a bidders lig containing the names of prospective dffer-
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ors The mantenance of such lig shdl not be condrued as the acogptance of an obligation to natify
any or dl of the progpective dfferors on such list of procurement transactions by the Courty.

3-3. Cost Plus Per centage of Cost Contracts Prohibited.

Except in the case of an emergency afecting the public hedlth, safety or welfare, no contract shdl be
awarded on the bagis of codt plus a percentage of cost. This paragrgph shdl not gpply to contracts of
insurance. Public contracts may be awvarded on any other basis.

3-4. Modification of Contracts.

Contracts entered into by the County may indude provisons for modification of the contract during
performance but no fixed price contract may be increased by more than 10 percent of the amount of
the contract or $230,000, whichever is gregter, without prior goprova by the Board or other gpprov-
ing authority. Following such approva the Contract price will conggt of the arigind Contract amount
plusdl such approved modifications. The time of performance for any contract shal not be extended
by more than 20 percent of the origind term of the contract or thirty (30) days whichever is greder,
without prior gpprovd by the Board or other Approving Authority. Any such modifications shdl not
excead gppropriaions avaladle for the project. 1n no event may the amount of any contract, without
adequate congderaion, be increasad for any purpose, incduding, but not limited to, rdief of an offeror
from the consequences of an eror initshid or offer.

3-5. Prequalification of Offerors.

The Purchasang Agent may pre-qudify prospective offerors for any solicitation. Congderdtion of bids
or proposds may be limited to pre-qudified offerors. The opportunity to pre-quaify shdl be given to
any progpective offeror who has not been sugpended or debarred under this policy.

@ Pre-qudification of prospective contractors for condruction If the Purchesing Agent
chooses to pre-qudify prospective contractors for condruction, an goplication form
shdl be usad which sdts forth the criteria upon which the qudifications of prospective
contractors will be evduated. The gpplication form shdl request of progpective con
tractors only such information and documents as are gpproprigte for an objective
evauation of dl prospective contractors pursuant to such criteria

The form shdl contain a box, which the prospective contractor may check to request
thet dl information submitted by the contractor in connection with the pre-qudification
process shdl be deamed atrade secret or proprietary information pursuant to subdivi-
son B 55 of § 21-3422.2-4342(F), Code of Virginia In dl ingances in which the
Purchasng Agent requires pre-qudification of potentid contractors for congruction
projects, advance notice shdl be given of the deadline for the submission of pre-
qudification gpplications. The deedline for submisson shdl be sufficently in advance
of the date set for the submisson of bids for such condruction so asto dlow the pro-
cedures st forth in this section to be accomplished. At leest thirty (30) days prior to
the date established for submisson of bids or proposds under the procurement of the
contrect for which the pre-qudification gpplies, the Purcheang Agent shdl advise in
writing each contractor which submitted an gpplication whether that contractor has
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been pre-qudified. In the event that a contractor is denied pre-qudification, the writ-
ten natification to such contrector shdl date the reasons for such denid of pre-
qudification and the factud bass of such reesons  The Purchesng Agent may deny
pre-qudification to any contractor only if the Agent finds one of the following:

()  Thecontractor does not have suffidient finencid ability to perform the contract
that would result from such procurement. If a bond is required to ensure
performance of a contract, evidence that the contractor can acquire a surety
bond from a corporation incdluded on the United States Treasury list of a-
cepteble surety corporations in the amount and type required by the public
body shdl be suffident to esablish the finanad ability of such contractor to
perform the contract resulting from such procurement;

(2)  The contractor does not have gppropriate experience to perform the con
gruction project in question;

(3)  The contractor has hed judgments entered againg him for the breech of con
tracts for congruction;

(4  Thecontractor has been in subgtantid noncompliance with the terms and con
ditions of prior congruction contracts with the County without good cause. If
the County has not contracted with a contractor in any prior condruction
contracts, the Purchaaing Agent may deny prequdification if the contractor has
been in subgtantid noncompliance with the terms and conditions of compara
ble congruction contracts with another locdity without good cause. In al i+
gances, any such subgtantid noncompliance shdl be documented,

(5  The contractor has been convicted within the padt five years of afdony i
volving mord turpitude regarding any procurement of or peformance of a
condruction contract;

(6)  The contractor falled to provide to the Purchesng Agent in a timey manner
any information requested rdevant to subdivisons 1 through 5 above.
Pre-qudlification for progpective offerors for other then congruction solidtations.

If the Purchasing Agent chooses to prequdify progpective offerors for procurements
for other than condruction, the procedure st forth in subsection (a) above shdl be
followed, except that reasonable natice in writing of less then thirty (30) days prior to
the date established for the submisson of bids or proposds may be given to prospec-
tive offerors as to whether they are deamed pre-qudified or not. The Purchasng
Agent may indude in the gpplication form for the pre-qudification of progpective of-
ferors of this type reasonadle ariteria in addition to those st forth in subsection (a)
abovefor the pre-qudification evauation.

Pre-qudification generdly.

In pre-qudifying offerors pursuant to ether (a) or (b) above:
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() Prequdification of a progpective offeror shall not conditute a condusive de-
termingtion that a offeror is regpongble, and such offeror may be rgected as
not repongble on the bad's of subsequently discovered information.

(2)  Thefalure of aprospective offeror to pre-qudify with repect to a given pro-
curement shdl not bar the offeror from saeking pre-qudification as to future
procurements or from bidding or submitting proposas on procurements which
do not require pre-qudification.

A dedson by the Purchaaing Agent denying pre-qudification shdl be find and condu-
sve unless the offeror gopeds the decison by indtituting legd action pursuant to § 11~
702.2-4364, Code of Virginia

3-6. Pre-Bid Conferences.

When deamed necessary by the Purchasing Agent, a pre-bid conference with progpective bidders
may be hdd after draft specifications have been prepared.  Such conferences are for the purpose of
Oetecting undear providons and tend to widen competition by removing unnecessaily redrictive
language. After such conference the find gpedifications shall be prepared.

3-7. Comments or Questions Regarding I nvitations for Bid or Requests for Pro-
posal .

Once invitations to bid or requedts for proposa have been advertised, should a prospective offeror
find any discrepancy in, or omissons from, the spedifications, request for proposd, or other contract
documents, or should he be in doubt as to ther meaening, he shdl a once natify the specified contact
person who will send written indructions to dl bidders The County will not be respongble for any
ord indructions

3-8. Bonds.

In addition to any bonds which may be required by date law, the Purchasing Agent may, in the
Agent's sole discretion, require a bid, performance, or payment bond or other oecified surety a-
rangement in any procurement solidtation, provided that for congruction contracts in excess of
$100,000, performance and payment bonds shdl be required in the amount of the contract. The
requirement for such surety shdl be dearly dated in the solicitation.

3-9. Offeror’s Responsibilities.

By submitting abid or proposd an offeror agrees and warrants thet it has examined al contract docu
ments and, if appropriate, the subject of the contract, and where the pedifications require a given
result to be produced, that the specifications are adequate and the required results can be produced
under the spedificationsin the contract. Omissons from the sedifications shal not rdieve the offeror
from the responghility of complying with the generd terms and intent of the contract as indicated by
the oedifications. Once the award has been made, fallure to have read dl the conditions, indructions,
and spedifications of the contract will not be cause to dter the origind contract or proposd, or for the



Ord. No. 01-19(R)
Page 13

offeror to request additiona compensation.

3-10. Signatureson Offersor Bids.

Thefirm, corporaion, or individua name of the offeror must be Sgned to any proposds or bids sub-
mitted. In the case of acorporation, thetitle of the officer Sgning mugt be sated and each officer must
be duly authorized. In the case of a partnership, the Sgnature of a leest one of the partners must
fallow the firm name using the term *“member of the firm” or “generd partner.”

3-11. Withdrawal or Cancellation of Bids.

Except as provided in the second paragraph of this section, an offeror may withdraw or cancd a bid
or proposd a any time prior to the date st for opening.  After such time the offeror or bidder may
not withdraw for aperiod of sixty (60) cdendar days. Any offeror may be reguired to daify its offer
or bid or acknowledge by written confirmation that the minimum requirements of the spedifications are |
induded in the offeror's proposd.

The withdrawa of bids for condruction contracts shdl be handled in the manner sedified in the
advertisament for bids in accordance with the provisions of § 11-542.2-4330.A. of the Code of |
Virginia

3-12. Evaluation of Sealed Bids.

When compeitive sedled bidding is used, the following factors shdl be conddered, in addition to
price, when determining the lowest regpongible bidder and the respongiveness of the bid:

@ The ahility, capadity, and kill of the bidder to perform the contract or provide the
sarvice required.

(b)  Whethe the bidder can perform the contract or provide the service promptly, or
within the time spedified, without dday or interference.

(0  Thecharatter, integrity, reputation, judgment, experience, and efficiency of the bidder.
(d) The qudlity of performance of previous contracts or services.

(&  Theprevious and exiging compliance by the bidder with laws and ordinances rdating
to the contract or service.

M The aufficdency of finandd resources and ability of the bidder to perform the contract
or provide the sarvice.

(0) The qudlity, avallability and adgptability of the goods or services to the particular use
required.

(h  Theability of the bidder to perform future maintenance and sarvice for use of the sUb-
ject of the contract.
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The number and scope of conditions attached to the bid.

Any other condition or criteria induded in the request for bids or the ndructions to
bidders.

3-13. Evaluation of Proposals Under Competitive Negotiation.

When competitive negatiation is the method of procurement sdlected, the following factors shl be
conddered in adescending order of importance in determining the mogt qudified firm or individud:

@
(0)
©
@

©

®

©

)

Any spedid qudifications or requirements st forth in the proposd documents.
Qudifications of the project manager and project teams.
Overdl qudifications and experience of the firm and any subcortractors to be used.

Qudlity of the content of the proposd and its resporngveness to the request for pro-
posal.

The auffidency of finandd resources and ability of the bidder to perform the contract
or provide the sarvices.

Fnandd ability of the firm to perform future maintenance and service for the subject
of the contract.

Thelocation of the office that will have the responghility for providing the sarvices and
the ablity of the offeror to respond quickly to requests and requirements of the
County.

Cog edimates (which may or may nat be required a the time of submisson of the
proposa, depending upon the drcumstances).

3-14. TieBids.

If more than one bid or proposal recaived is for the same totd amount or unit price, qudity and serv-
ice baing equd, the tie bidders shdl be invited to resubmit written bids below the origind bid and the
award shdl be made to the bidder with the lowest price

3-15. Negotiations When Bids Exceed Available Funds.

If the lowest acoeptable bid exceeds avalable funds, the Purchasing Agent may negatiate with the
bidder to obtain a contract price within avalable funds. The negotiations shdl be confined to a reduc-
tion in the contract price and shall not ded with changesin the contract requirements

3-16. Cancellation or Rejection of Bids.
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An invitaion to bid, a request for proposd, any other solicitation, or any and dl bids or proposas
received may be cancded or rgected when the Purchasng Agent determines thet it is in the bext
interest of the County to do 0. The reasons therefor shdl be made a part of the contract file. Any
bid which is incomplete, conditiond, obscure, or which is nat in conformance with the spedifications
may be rgected or any such irregulaities may be walved a the option of the Purchesng Agent pro-
vided they do not affect the price, qudity, quantity, or ddivery schedule for the goods, sarvices, or
condruction to be procured.

No bidder shdl be permitted to dter, modify or amend its bid &fter the time fixed for submisson of
bids, except as provided in Section 3-11 of this Plicy.

No bid received dfter the time fixed for submission of bids shal be opened or congdered.

No statement or notation whatsoever, written, printed, typed or otherwise set out on any bid or offer
enveope, induding any addition or deduction in contract price, shdl be recognized or congdered in
the review and tabulation of any bid or offer or for any other purpose

3-17. Approvals

Except as provided for emergency purchases, dl purchases in excess of $3,500$5,000 shdl be spe-
aficaly gpproved by the County Adminigrator, or the Approving Authority’s designee, prior to the
placement of a firm order. Purchases in excess of $30,000 shdl be spedificaly approved by the
Boad of Supervisors or the gppropriate Approving Authority prior to placement of a firm order.
Emergency purchases may be goproved dter the fact. The request for goprovd shdl identify the
method of price competition used in the procurement.

This palicy is not intended to require review or goprova by the Board of specific items procured by
the York County Schodl Board, the Y ork-Poquoson Department of Sodd Sarvices, the Condtitu-
tiond Officers, the York County Library, or public bodies who have by agreement become subject to
this palicy, when sufficent funds have been gopropriated to such entity or officer for the purpose of
the procurement and this policy has been followed. The Purchasing Agent with regard to such entities
and officers dhdl, however, by sgning dl purchase orders for such procurements prior to the place-
ment of a firm order, cartify compliance with this policy and procedures issued pursuant to it. The
Purchasing Agent shdl not execute a purchase order if such procurement has nat been in compliance
with this palicy and the procedures devel oped pursuant to it.

3-18. Contract Requirementsand L egal Review.

The terms and condiitions of procurements in excess of $15,000 shdl be reviewed and gpproved asto
form by the County Attorney prior to issuance by the Purchasing Agent. Contracts Sgned by Al
paties and containing, or incorporaing by reference, dl goplicable terms and conditions shdl be
required for procurements of sarvices or condruction in excess of $25,000. Formd Invitations for
Bids (IFB) and Requedts for Proposds (RFP) for procurement of condruction or services, when
required, shal be reviewed by the County Attorney prior to advertisng. Whenever acontract, Sgned
by dl parties and containing, or incorporating by reference, dl goplicable terms and conditionsisto be
used in a procurement, it and dl amendments and changes thereto shdl be gpproved asto form by the
County Attorney.
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3-19. Decisions of Purchasing Agent or Board Final .

All offerors are subject to the decison of the Purchaaing Agent as to the qudity of what is offered,
respondveness of the offer, responsbleness of the offeror, and the qudifications of the offeror. The
Purchasing Agent will evaduate bids or proposds and in dl cases the decison mede shdl be find.
Evay offeror submitting abid or proposd agrees, as a condition precedent to the submission, to abide
by the decisons of such dfficid and dl of the provisons of this palicy.

Following execution of a contract as the result of a competitive negotiation, an unsuccessul offeror
may request a ‘de-briefing’ of a spedfic procurement action.  Such request shdl be submitted in
writing to the Purchaaing Agent nat more then thirty (30) days following the action of the gpproving
authority. The Purchasing Agent shdl meat with the offeror within fifteen (15) days of the request to
discuss how the offeror may improve proposas for future work with the County.

3-20. Debar ment and Suspension.

After giving fifteen (15) days written notice and providing an opportunity to be heard, the Purchasing
Agent, after consultation with the County Attorney, is authorized to debar any offeror for cause from
condderation for the avard of contracts. The debarment shal not be for a period of more than three
(3) years.

After conaultation with the County Attorney, the Purchasing Agent is authorized to sugpend an offeror
from condderation for the award of contract if there is probeble cause to bdieve that the offeror has
engaged in any activity that might leed to debarment.  The suspenson shdl not be for a period ex-
ceading three (3) months. Natice of any debarment or suspension shdl be provided to the Board, and
to the contractor, Sating the reasons for the action taken.

The causes for any such debarment or suspenson may indude, but are not necessaxily limited to, the
fdlowing:

€) Conviction for commisson of a aimind offense as an inddent to obtaining or &-
tempting to obtain apublic or private contract or subcontract or in the performance of
such contract or subcontract;

(b)  Conviction under date or federd datutes of embezzlement, theft, forgery, bribery, fal-
gfication or degtruction of records, receiving solen property, or any other offense of
mord turpitude indicating a lack of business or persond integrity or honesty which
currently, serioudy, and directly affects regponghility asa County offeror;

(© Conviction under dete or federd antitrust Satutes arisng out of the suomisson of bids
or proposls,

(d)  Vidaion of contract provigons of a character which is regarded by the Purchesing
Agent to be 30 srious asto judtify a debarment action induding, but not limited to:

(1) Ddiberate falure without good cause to peform in accordance with the
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goedificaions or within the time limit provided in a contract with the County;
or

(2  Arecord of falureto perform or of unsatisfactory performance in accordance
with the terms of one or more contracts

(&  Any other cause the Purchaang Agent determines to be so serious and compdlling as
to afect reponghility as a County contractor induding debarment by another gov-
ernmenta entity.

3-21. Freedom of I nformation Act.

With the fallowing exceptions, procurement documents are subject to the Virginia Freedom of Infor-
mation Adt:

€) Cost edimates rdaing to a proposed procurement transaction prepared by or for the
County shdl not be open to public ingoection.

(b) Bid and proposd records shdl be open to public ingpection only after award of the
contract. Any bidder or offeror may be dlowed to ingpect the bid or proposd rec-
ords after bid opening or &fter the evduaion and negatiaion of proposas are com
pleted, and prior to award unless the County decides not to acoept any bids or not to
accept any of the proposd's and to reopen the contract.

()  Trade secrets or proprigtary information submitted to the County are not subject to
disdosure if requested by the person submitting such information prior to or upon
submisson of the datiaor other maerids Any such request mudt identify whet isto be
protected and state the reasons therefor.

(d  Any ingection of procurement transaction records under this section shdl be subject
to ressonable redtrictions imposad by the Purchasing Agent to insure security and in-
tegrity of the records

3-22. Claims.

Contract dams, if not otherwise provided for in such contract, shal be submitted to the Board in
accordance with the provisons of 88 15.2-1245, et seqg., Code of Virginia, or, if gopropriate, to the
County School Board pursuant to 88 22.1-122, and 15.2-1245, & seg., Code of Virginia, mutatis
mutandss.

ARTICLE V. DISPOSITION OF SURPLUS PROPERTY.

4-1. Saleof SurplusProperty.

All usng agendes shdl, upon request, submit to the Purchesing Agent areport of dl surplus, worn o,
or obsolete items which should be disposad of.  The Purchasing Agent shdl have the authority to
trander such surplus sock to other uang agencies  All property not so tranderred shdl be ex-
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changed, traded in on new items, sdlvaged, or s0ld as deemed gppropriate by the Purchasing Agent.

In generd, sdes may be made at public auction, after prior advertisement in a newspaper of generd
dreulaion in the County of York, or sold on an gopropriate web-dte (a the sole discretion of the
Purchasing Agent) to the highest bidder. Individud items may be strgpped, if in the opinion of the
Purchasng Agent, the cogt of Storage and sde exceeds the vdue of the item. If the vaue of any
individud item is etimated to exceed $10,000, seded bids shal be solicited by public notice inserted
a least oncein anewspgper of generd dreulaion in 'Y ork County a least ten (10) caendar days prior
to the find date for the submisson of seded bids. Bids may dso be Sdlicited for the digpogtion of any
aurplus item if the Purchasing Agent determines it to be in the best interest of the County. The Board,
upon the request of the Purchaang Agent, may make aspedd dispenstion of any individud itemif, in
the opinion of the Board, such dispensationisin the public interet.

APPENDI X
VIRGINIA CODE PROVISIONSAPPLICABLE TO COUNTY PROCUREMENT.

The fallowing provisons of the Code of Virginia goply to the purchesng procedures of the County
and areincorporated in this policy for the convenience of the user:

8§11-372.2-4301 ... “Competitive negotiation” ... 3.a, Procurement of professional
Ser vices.

The public body dhdl engege in individud discussons with two or more offerors deemed fully quali-
fied, respongble and suitable on the bads of initid regponses and with emphad's on professond com:
petence, to provide the required services. Repetitive informd interviews shdl be permissble —Sueh
The offerors shdl be encouraged to daborate on ther qudifications and peformance data or daff
expertise pertinent to the proposed project, aswdl as dterndive concepts. The Request for Proposal
shdl nat, however, request that offerors furnish estimates of man-hours or cod for sarvices: At the
discusson sage, the public body may discuss nonbinding estimates of totd project cods induding,
but nat limited to, life-cyde coging, and where gppropriate, nonbinding estimates of price for sarvices
Proprietary information from competing offerors shdl not be disclosed to the public or to competitors.
At the conduson of discusson, outlined in this subdivison above, on the bags of evduation factors
published in the Request for Proposd and dl information developed in the sdection process to this
point, the public body shdl sdect in the order of preference two or more offerors whose professond
qudifications and proposad services are deemed most meritorious. Negotiaions shdl then be con
ducted, beginning with the offeror ranked fird. If a contract stifactory and advantageous to the
public body can be negotiated a a price congdered far and reasonable, the avard shdl be mede to
that offeror. Otherwise, negatiaions with the offeror ranked fird shdl be formdly terminated and
negatiations conducted with the offeror ranked second, and so on until such a contract can be negoti-
aed a afar and reesonable price. Should the public body determine in writing and in its sole discre-
tion thet only one offeror is fully qudified, or thet one offeror is dearly more highly qudified and suit-
able than the others under congderation, a contract may be negotiated and awarded to thet offeror.

A contract for architectura or professond engineering sarvices rdaing to congruction projects may
be negotiated by a state-ageneypublic body, as-defined-in-8-11-62.12.2-4347; for multiple projects
provided () the projects require amilar experience and expartise, (ii) the nature of the projects is
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dearly identified in the Reguest for Proposd, and (jii) the contract term is limited to one year or when
the cumuldive totd project fees reach the maximum cog authorized in this paragraph, whichever
occurs fird.  Such contract may be renewable for enetwo additiona one-year terns a the option of
the state-agencypublic body. Under such contract, (ia) the fair and reasonable prices, as negatiated,
shdl be used in determining the cogt of each project performed, (1ib) the sum of dl projects performed
in one contract term shal not exceed $500,000 or, in the case of a date agency, as defined in § 2.2-
4347, such lesser amount as may be determined by the Director of the Department of Generd Sarv-
ices, and (iiic) the project fee of any single project shal not exceed $100,000 or, in the case of a dae
agency, uch lesser amount as may be determined by the Director of the Department of Generd
Sarvices, except that in any locdity or any authority or sanitation digtrict with a populaion in excess of
8,000, such fee shdl not exceed $200,000. Any unused amounts from the firgt contract term shdl not
be caried forward to the additiond term.  Competitive negotiations for such contracts may result in
awards to more than one offeror provided () the Request for Proposal 0 dates and (i) the date
ageneypublic body hes established procedures for didributing multiple projects among the sdected
contractors during the contract term.

Multiphase professond services contracts satisfactory and advantageous to the Department of Trans-
portation for environmentd, location, design and ingpection work regarding highways and bridges may
be negoatiated and awarded based on a fair and reasonable price for the first phase only, when com
pletion of the earlier phasesis necessary to provide informetion criticd to the negoatigtion of afarr and
reasonable price for succeeding phases.

§2.2-4303. ...Methods of procurement. C and D--

C. Upon a detemination mede in advance by the public body and st forth in writing thet
competitive seded bidding is dther not practicable or not fiscdly advantageous to the public, goods,
SEVICeS, or insurance nay be procured by compditive negotidion.  The writing shdl document the
bagsfor this determination.

Upon awritten determinaion made in advance by (i) the Governor or his desonee in the case
of a procurement by the Commonwedth or by a department, agency or inditution thereof or (i) the
locd governing body in the case of a procurement by a pdliticd subdivigon of the Commonwedth,
that compdtitive negatiation is ather not practicable or not fiscdly advantageous, insurance may be
procured through a licensed agent or broker sdected in the manner provided for the procurement of
things other than professond saervices in subdivison 3 b of the definition of “competitive negotiaion”
in § 2.2-4301. The bagsfor this determination shdl be documented in writing.

D. Condruction may be procured only by competitive seded bidding, except that com
petitive negatiation may be usad in the fallowing ingances upon a determination mede in advance by
the public body and st forth in writing that competitive seded bidding is @ther not practicable or not
fiscdly advantageous to the public, which writing shdl document the basis for this determination:

1 By the Commonwedth, its depatments, agencies and inditutions on a fixed price de-
sgnHbuild bags or congtruction management bad's under § 2.2-4306;

2. By any public body for the dterdion, repar, renovaion or demolition of buildings
when the contract is not expected to cost more than $500,000;
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3. By any public body for the condruction of highways and any draning, dredging, exca-
vaion, grading or Imilar work upon red property; or

4, As otherwise provided in § 2.2-4308.

§11-41.12 2-4305. Competitive biddingprocurement by localities on state-aid
proj ects.

No contract for the condruction of any building or for an addition to or improvement of an exising
building by any locd gevernmentgoverning body or subdivison of-loca-governmenithereof for which
date funds of not more than $30,000 ermerein the agaregate of for the sum of dl phases of acontract
or project; a@ther by appropriation, grant-in-aid or loan, are used or are to be used for dl or pat of
the cogt of congtruction shdl be let exoept after competitive seded bidding or after competitive nego-
tiation as provided under subdivison-2-of-sdbsection-Csubsection D of 811-412.2-4303. The proce-
dure for the advertiang for bids or for proposds and for letting of the contract shdl conform, mutetis
mutandis, to this chepter.

8 2.2-4308. Design-build or construction management contracts for public bodies
other than the Commonwealth; eligibility requirements; award of contract; rec-
ordsto bekept. -- A. While the competitive seded bid process remains the preferred method of
congruction procurement for public bodies in the Commonwedth, aiy public body other than the
Commonwedth may enter into a contract for construction on a fixed price or not-to-exceed price
design-build or congtruction management bass provided the public body complies with the require-
ments of this section and has obtained the approva of the Design-Build/Congtruction Management
Review Board (the Review Board) pursuant to 8 2.2-2406.

Prior to making a determination as to the use of design-build or construction management for a
specific construction project, the public body shdl have in its employ or under contract a licensed
architect or engineer with professonal competence appropriate to the project who shdl advise the
public body regarding the use of design-build or congtruction management for that project and who
shdl assist the public body with the preparation of the Request for Proposd and the evaluation of such

proposals.

Prior to issuing a Request for Proposal for any design-build or congtruction management con-
tract for a specific construction project, the public body shdl:

1. Have adopted, by ordinance or resolution, written procedures governing the selection,
evauation, and award of design-build and construction management contracts.  Such procedures shdl
be consistent with those described in this chapter for the procurement of nonprofessiond services
through compstitive negotiation. Such procedures shdl aso require Requests for Proposdls to include
and define the criteria of such construction project in areas such as dte plans, floor plans, exterior
devaions, basic huilding envdope materids; fire protection information plans, structural, mechanica
(HVACQC), and dectrica systems; and specid telecommunications;, and may define such other require-
ments as the public body determines appropriate for that particular construction project. Except as
may otherwise be approved by the Review Board, such procedures for:
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a. Design-build construction projects shal include a two-step competitive negotiation
process cons stent with the Review Board's regul ations.

b. Condtruction management projects shal include sdection procedures and required
construction management contract terms cons stent with the Review Board's regul ations.

2. Have documented in writing that for a specific congtruction project () a desgn-build
or congtruction management contract is more advantageous than a competitive seded bid congtruction
contract; (ii) there is a benefit to the public body by usng a design-build or congtruction management
contract; and (iii) comptitive sedled bidding is not practica or fiscaly advantageous.

B. Once approved by the Review Board in accordance with § 2.2-2406, the public
body may procure a design-build or construction management contract for the specific construction
project presented to the Review Board.  Unless otherwise specified in the Request for Proposd, the
contract shal be awarded to the fully qudified offeror who submits an acceptable proposa at the
lowest cost in response to the Request for Proposal.

C. The public body shall provide information as requested by the Review Board to alow
post-project evauation by the Review Board.

82.2-4311. Employment discrimination by contractor prohibited.

All public bodies d! indudein every contract of over $10,000 the following provisons

1 During the performance of this contract, the contractor agrees asfollows:

a The contractor will not discriminae agang any employee or gpplicant for
employment because of race, rdigion, color, sex, nationd origin, age, disability, or any other bags
prohibited by date law rdaing to discimingion in employment, except where there is a bona fide
occupationd qudification reasonably necessary to the normd operation of the contractor.  The con
tractor agrees to podst in congpicuous places, avaladle to employess and goplicants for employment,
notices setting forth the provigons of this nondiscrimination dause

b. The contractor, in dl solictations or advertisements for employees placed by
or on behdf of the contractor, will Sate that such contractor is an equa opportunity employer.

C. Noatices, advertisements and soliditations placed in accordance with federd
law, rule or requlaion shdl be desmed auffident for the purpose of medting the requirements of this
ction.

2. The contractor will indude the provigons of the foregoing paragraphs a, b and c in
every subcontract or purchase order of over $10,000, S0 that the provisons will be binding upon esch
subcontractor or vendor.

§ 11-492 2-4315. Useof brand names.
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Unless otherwise provided in the Invitation to Bid, the name of a cartain brand, make or manufecturer
doesshdl not redrict bidders to the spedific brand, make or manufacturer named; itand shall be
deemed to conveys the generd Kyle, type, character, and qudity of the atide desired, and any atide
which thethat public body in its sole discretion determines to be the equa of that specified, consdering
qudity, workmanship, economy of operation, and suitability for the purpose intended, shdl be a-
cepted.

8 2.2-4317. Prequalification generally: prequalification for construction. --

A. Prospective contractors may be prequdified for particular types of supplies, services,
insurance or condruction, and congderation of bids or proposas limited to prequdified contractors.
Any prequdification procedure shal be established in writing and auffidently in advance of its imple-
mentation to dlow potentia contractors afair opportunity to complete the process.

B. Any prequdification of progpective contractors for construction by apublic body shdl
be pursuant to a prequdification process for congruction projects adopted by the public body. The
process shdl be conggent with the provisons of this section.

The goplication form used in such process shdl st forth the criteria upon which the qudifica:
tions of progpective contractors will be evduated. The application form shal request of prospective
contractors only such information as is appropriate for an objective evduation of dl progpective
contractors pursuant to such criteria. The form shdl dlow the prospective contractor seeking pre-
qudificaion to request, by checking the appropriate box, that al information voluntarily submitted by
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the contractor pursuant to this subsaction shdl be consdered atrade secret or proprietary information
subject to the provisons of subsection D of § 2.2-4342.

In dl indances in which the public body requires prequdification of potentia contractors for
condruction projects, advance notice shdl be given of the deedline for the submission of prequdifica
tion gpplications. The deedline for submission shdl be aufficiently in advance of the date st for the
submission of bids for such condruction so asto dlow the procedures st forth in this subsection to be

accomplished.

At leasdt thirty days prior to the date established for submisson of bids or proposds under the
procurement of the contract for which the prequdification gpplies, the public body dhdl advise in
writing each contractor who submitted an gpplication whether that contractor has been prequdified.
In the event tha a contractor is denied prequdificaion, the written natification to the contractor shdl
date the reesons for the denid of prequdification and the factud basis of such reesons

A dedigon by apublic body denying prequdification under the provisons of this subsection
shdl befind and condusve unless the contractor appeds the decison as provided in § 2.2-4357.

C. A public body may deny prequdification to any contractor only if the public body
finds one of thefdlowing;

1. The contractor does not_have auffident finandd ability to perform the contract thet
would result from such procurement. If a bond is required to ensure performance of a contract,
evidence tha the contractor can acquire a surety bond from a corporation induded on the United
States Tressury list of acceptable surety corporations in the amount and type required by the public
body shdl be auffident to esablish the finandd ability of the contractor to perform the contract result-
ing from such procurematt;

2. The contractor does not have appropriate experience to perform the congtruction
project in question;

3. The contractor or any officer, director or owner thereof has had judgments entered
agang him within the padt ten years for the breach of contracts for governmenta or nongovernmentd
condrudtion, induding, but not limited to, design-build or congruction menagemeat;

4. The contractor has been in subdantia noncompliance with the terms and conditions of
prior congruction contracts with a public body without good cause. If the public body has not cornt
tracted with a contractor in any prior congtruction contracts, the public body may deny prequdification
if the contractor has been in subgantia nonconpliance with the terms and conditions of comparable
congtruction contracts with another public body without good cause. A public body may not utilize
this provison to deny prequdification unless the facts underlying such substantia noncompliance were
documented in writing in the prior condruction project file and such information rdaing thereto given
to the contractor a that time, with the opportunity to respond;

5. The contractor or any officer, director, owner, project manager, procuremat manr
a0er o chief finandd offidd thereof has been convidted within the past ten years of acrime rdaed to
governmentd or nongovernmenta congruction or contracting, induding, but not limited to, a violaion
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of () Artide 6 (8 2.2-4367 & seq.) of this chapter, (ii) the Virginia Governmentd Frauds Act (8
18.2-498.1 et 520.), (iii) Chapter 4.2 (8 59.1-68.6 et seq.) of Title 59.1, or (iv) any Subgantidly
amilar law of the United States or another date;

6. The contractor or any officer, director or owner thereof is currently oebarred pursuant
to an edablished debarment procedure from bidding or contracting by any public body, agency of
another date or agency of the federd government; and

7. The contractor falled to provide to the public body in atimey manner any information
requested by the public body rdevant to subdivisons 1 through 6 of this subsection.

D. If apublic body has a prequdification ordinance that provides for minority paticipa
tion in munidpd congtruction contracts, that public body may a0 dany prequdification based
on minority patidpdtion ariteria However, nothing heran shdl authorize the adoption or enforcament
of minority patidpation criteria except to the extent that such criteria, and the adoption and enforce-
ment thereof, are in accordance with the Conditution and laws of the United States and the Comt
monwedth.

E The provisors of this subsection shdl not gpply to prequdification for contracts let by
the Commonwedth Trangportation Board under § 33.1-12.

8§11-542.2-4330. W.ithdrawal of bid duetoerror.

A. A bidder for a public condruction contract, other then a contract for condruction or
maintenance of public highways, may withdraw his bid from congderation if the price bid was sUb-
dantidly lower then the other bids due 0ldy to a midake theranin the bid, provided the bid was
submitted in good faith, and the midake was a derica misake as opposad to ajudgment mistake, and
was actudly due to an unintentiond arithmetic error or an unintentional omisson of a quantity of work,
labor or materid mede directly in the compilation of a bid, which unintentiond aithmetic eror or
unintentiona omisson can be dearly shown by objective evidence drawvn from ingpection of origind
work papers, documents and materias usad in the preparation of the bid sought to be withdrawn.

If abid contains both dericd and judgment misakes, a bidder may withdraw his bid from consdera
tion if the price bid would have been substantidly lower than the other bids due soldly to the dericd
migake, that was an unintentiond arithmetic eror or an unintentiond omisson of a quantity of work,
|abor or materid made directly in the compilaion of a bid that shdl be dealy shown by objective
evidence drawn from ingpection of origind work papers, documents and materids used in the prepa:
ration of the bid sought to be withdrawn.

One of the following procedures for withdrawa of a bid shal be sdected by the public body and
dated in the advertisement for bids () the bidder shdll give natice in writing of his daim of right to
withdraw his bid within two business days after the condusion of the bid opening procedure and shdl
submit origind work papers with such natice or (i) the bidder shdl submit to the public body or
desgnated offiad his origind work papers, documents and materids used in the preparation of the bid
within one day after the date fixed for submisson of bids The work papers shdl be ddivered by the
bidder in person or by regisered mail & or prior to the time fixed for the opening of bids In ather
indance, suchthe work papers, documents and materids may be conddered as trade secrets or pro-
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prietary information sulject to the condiitions of subsactionDF of § 11-522.2-4342. The bids shdll |
be opened one day fallowing the time fixed by the public body for the submisson of bids Theredter,
the bidder Shdl have two hours &ter the opening of bids within which to dam in writing any mistake
as defined herein and withdraw hisbid. The contract shal not be avarded by the public body until the
two-hour period has dgpsed. -SuchThe mistake shdl be proved only from the origind work papers, |
documents and materids ddivered as required heran.

B. A public body may establish procedures for the withdrawd of bids for other than con
druction contracts.

C.  No bid mayshdl be withdravn under this saction when the resuit would be the awarding |
of the contract on ancther bid of the same bidder or of ancther bidder in which the ownership of the
withdrawing bidder is more then five percent.

D. If abidiswithdravn under-the authority-ofin accordance with this section, the lowest re- |
maining bid shdl be deemed to bethe low bid.

E  No bidder who is permitted to withdraw abid shall, for compensation, supply any meate-
rid or labor to or parform any subcontract or other work agreement for the person or firm to whom
the contract is awarded or otherwise benefit, directly or indirectly, from the performance of the project
for which the withdrawn bid was submitted.

F. If the public body denies the withdrawd of a bid under the provisons of this section, it
shdl natify the bidder in writing sating the reasons for its decison and award the contract to such
bidder at the bid price, provided such bidder is aresponsible and responsve bidder.

§11-562.2-4333. Retainage on construction contracts. |

A. In any public contract for congtruction whicithat provides for progress payments in |
ingtdlments basad upon an estimated percentage of completion, the contractor shdl be pad at lesst
ninety-five percant of the earned sum when payment is due, with not more than five percant being
retained to assureensure faithful performance of the contract. Al amounts withheld may beinduded in |
thefind payment.

B. Any subcontract for apublic project whickthat provides for Smilar progress payments
shdl be subject to the samelimitationsthe provisons of this section

8§11-56.12.2-4334 Deposit of certain retained funds on cetan contracts with local
gover nments; pendty for falureto timey complete

A. Any county, dty, town or agency thereof or other political subdivison of the Com:
monwedth when contracting directly with contractors for public contracts of $200,000 or more for
condruction of highways, roads, dredts, bridges, parking lots, demoalition, dearing, grading, excavat-
ing, paving, pile driving, miscdlaneous drainege dructures, and the inddlaion of weter, gas, sawer
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lines and pumping dations where portions of the contract price are to be retained, shdl indude in the
Bid Proposd an option for the contractor to use an escrow account procedure for utilization of the
paliticd subdivison's retanage funds by S0 indicating in the gpace provided in the proposal docu
ments. In the event the contractor dects to use the escrow account procedure, the “Eescrow
Aagreament” form induded in the Bid Proposal and Contract shdl be executed and submitted to the
palitica subdivison within fifteen cdendar days after natification. If the “Eescrow Aagreemeant”™ form
IS not submitted within the fifteen-day period, the contractor shdl forfat his rights to the use of the
escrow account procedure.

B. In order to have retained funds paid to an escrow agent, the contractor, the escrow
agent, and the aurety shdl execute an “Eescrow Aegreement™ form.  The contractor’ s escrow agent
ghdl be a trust company, bank or savings inditution with its prindpd office located in the Common-
wedth. The“Eescrow Aagreament™ and dl regulations promulgatedadopted by the palitica subdivi-
son entering into the contract shdl be subgtantidly the same as that used by the Commonwedth-of
Virginia Department of Trangportation.

C. This section shdl not goply to public contracts for condruction for ralroads, public
trangt sysems, runways, dams, foundations, inddlaion or mantenance of power sysems for the
generation and primary and sscondary didribution of dectric current aheed of the cusome’s meter,
the inddlation or maintenance of tdephone, tdegraph or sgnd systems for public utilities and the
congruction or maintenance of 0lid wagte or recyding fadilities and trestment plants.

D. Any such public contract for condruction with a county, dty, town or agency thereof
or other palitical subdivison of the Commonwedth, which indudes payment of interes on retained
funds, may require a provison whereby the contractor, exdusive, of reesonable drcumstances beyond
the control of the contractor Sated in the contract, shal pay a specified pendty for each day exceed-
ing the completion date gated in the contract.

E Any subcontract for such public project whickthat provides for Smilar progress pay-
ment shdl be aubject to the provisons of this section.

A. Any provisons contained in any public condruction contract-entered-into-on-or-after
Juhy-1.1991 that purports to waive, rdease, or extinguish the rights of a contractor to recover costs
or damages for unreasonable dday, in performing such contract, dther on his behdf or on behdf of his
subcontractor if and to the extent suchihe dday is causad by acts or omissons of the public body, its

agents or employees and due to causes within their control is-against-public palicy-and-isshdl be void
and unenforcegble, as againd public palicy.

B. Subsaction A shdl nat be congtrued to render void any provison of a public congtruc-
tion contract thet:
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1 Allows apublic body to recover that portion of dday cods caused by the acts
or omissons of the contractor, or its subcontractors, agents or employees,

2. Requires natice of any dday by the party daiming the dday;
3. Provides for liquidated damegesfor dday; or

4. Provides for arbitration or any other procedure designed to settle contract
disoutes.

C. A contractor making a daim agang a public body for cogts or dameges due to the
dleged ddaying of the contractor in the performance of its work under any public congtruction con
tract shdl be ligble to the public body and shdl pay it for a percentage of dl cods incurred by the
public body in investigaing, andyzing, negatiating, litigating and arbitrating the daim, which percentage
shdl be equd to the percentage of the contractor’ s totd dday dam whidhthat is determined through
litigation or arbitretion to be fdse or to have no bagsin law or infact.

D. A public body denying a contractor's daim for cods or dameages due to the dleged
ddaying of the contractor in the parformance of work under any public construction contract shdl be
liable to and shdl pay such contractor apercentage of dl cogsincurred by the contractor to investi-
gae, andyze, negotiae, litigate and arbitrate the daim. The percentage paid by the public body shdll
be equd to the percentage of the contractor'stotd ddlay dam for which the public body's denid is
determined through litigation or arbitration to have been medein bed faith.

§ 11-572.2-4336. _Bid bonds.

A. Except in cases of emergency, dl bids or proposas for condruction contracts in
excess of $100,000 shdl be accompanied by a bid bond from a surety company sdected by the
bidder whichihat is legalhy-authorized to do busness in Virginia, as a guarantee thet if the contract is
awarded to suchthe bidder, that-bidderhe will enter into the contract for the work mentioned in the
bid. Theamount of the bid bond shal not exceed five percant of the amount bid.

B. No forfeiture under abid bond shdl exceed thelesser of (i) the difference between the
bid for which the bond was written and the next low bid, or (i) the face amount of the bid bond.

C. Nathing in this section shdl predude a public body from requiring bid bonds to ac-
company bids or proposals for congruction contracts anticipated to be less than $100,000.

§11-582.2-4337. Performance and payment bonds.

A. Upon theaward of any public congruction contract exceeding $100,000 awarded to
any prime contractor, suckhthe contractor shdl furnish to the public body the fallowing bonds

1 A performance bond in the sum of the contract amount conditioned upon the
fathful performance of the contract in Srict conformity with the plans, specifications and condiitions of
the contract.
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2. A payment bond in the sum of the contract amount. -SuckThe bond shdll be |
for the protection of damants who have and fulfill contracts to supply labor or materids to the prime
contractor to whom the contract was awarded, or to any sulbcontractors, in the-presecutiorfutherance |
of the work provided for in such contract, and shdl be conditioned upon the prompt payment for dl
suchmaterids furnished or labor supplied or performed in the presecutiorfutherance of the work. ‘

“Labor or materids’ shdl indude public utility services and reasonable rentals of equipment, but only
for periods when the eguipment rented is actudly used & the Ste,

B. Each of suehthe bonds shdl be executed by one or more surety companies sdected
by the contractor whichihat are legdly authorized to do busnessin Virginia

C. If the public body is the Commonwedth-of-\irgria, or any agency or indiitution
thereof, suchthe bonds shdl be payadle to the Commonwedth of Virginia, naming dso the agency o
inditution thereof. Bonds required for the contracts of other public bodies shdl be payable to such

public body.

D. Each of the bonds shdll be filed with the public body whicithat awarded the contrect, |
or adesgnated office or offidd theredf.

E Nothing in this section shdl predude a public body from requiring payment or per-
formance bonds for congruction contracts below $100,000.

F. Nathing in this section shdl predude suchthe contractor from recuiring each subcon |
tractor to furnish a payment bond with surety thereon in the sum of the full amount of the contract with
such subcontractor condiitioned upon the payment to dl persons who have and fulfill contracts which-
that are directly with the suboontractor for performing labor and furnishing materids in the prosecution
of thework provided for in the subcontract.

8 2.2-4338. Alternative formsof security. --
A. In lieu of abid, payment, or performance bond, a bidder may furnish a cettified check
or cach escrow in the face amount required for the bond.

B. If approved by the Attorney Gengrd in the case of date agendes, or the atorney for
the paliticdl subdivigon in the case of paliticd subdivisons, a bidder may furnish a parsond bond,
property bond, or bank or savings inditution's letter of credit on catain desgnated funds in the face
amount required for the bid, payment or peformence bond.  Approvd shdl be granted only upon a
determindion that the dternative form of security proffered affords protection to the public body
equivaent to acorporate surety's bond.

C. The provisons of this section shdl not apply to the Department of Transportation.

§ 11-592.2-4340. _Action on performance bond. |

No action agang the surety on a paformance bond shdl be brought unless within five years dter
completion of the work on the project to the sstisfection of the chief-enginesr-Department of Tras
portation, in cases where the public body is the Department of Trangportation, or in dl other cases
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within one year dter (i) completion of the contract, induding the expiration of dl warranties and guar-
antees, or (i) discovery of the defect or breach of warranty,-f-the action-be for such-in-dl-other cases
that gave riseto the action

§11-602.2-4341. Actionson payment bonds; waiver of right to sue.

A. Subject to the provisgons of subsection B-heresf, any damant who has peformed
labor or furnished materid in accordance with the contract documents in the presecutionfutherance of
the work provided in any contract for which a payment bond has been given, and who has not been
pedin ful therefor-before the expiration of ninety days after the day on which suchthe damant per-
formed thelagt of suehthe labor or furnished the lagt of suchihe materids for which he dams paymert,
rrwmngma:nmonsaelcthepayrrm bondto recover anyarmntduehlmfor saelcthe labor or

al

obllgeenamedlnthebondneednotbenamedapartytowdtkeailon

B. Any daimeant who has a direct contractud relaionship with any subcontractor from
whom the contractor has not reguired a subcontractor payment bond under 81.1-58(F)subsection F of
82.2-4337 but who has no contractud rdlaionship, express or implied, with such contractor, may
bring an action on the contractor's payment bond only if he has given written notice to such contractor
within 180 days from the day on which the daimant performed the lagt of the labor or furnished the
lest of the materids for which he daims payment, Sating with subgtantid accuracy the amount daimed
and the name of the person for whom the work was performed or to whom the materid was fur-
nished. Any damant who has a direct contractud rdationship with a subcontractor from whom the
contractor has required a subcontractor payment bond under 811-58(F) subsection F of §2.2-4337
but who has no contractud relationship, express or implied, with such contractor, may bring an action
on the subcontractor's payment bond.  Noatice to the contrector shdl be served by registered or
catified mall, posage prepaid, in an enveope addressed to such contractor a any place where his
office is regulaly maintained for the transaction of busness  Clams for sums withhdd as retainages
with repect to labor peformed or materids furnished, shdl not be subject to the time limitations
dated in this subsection.

C. Any action on a payment bond sausshell be brought within one year after the day on
which the person bringing such action last performed labor or lagt furnished or supplied meterids

D. Any waver of the right to sue on the payment bond required by this section shdl be
void inlessit isin writing, Sgned by the person whose right iswaived, and executed after such person
has performed |abor or furnished materid in accordance with the contract documents.

§ 2.2-4343.1. Permitted contractswith certain r eligious or ganizations: pur pose;
limitations.

A. ltistheintent of the Generd Assembly, in accordance with the Persond Responghbility and
Work Opportunity Recondiliation Act of 1996, P.L. 104-193, to authorize public bodies to enter into
contracts with fath-based organizations for the purposes described in this section on the same bass as
any other nongovernmentd source without impairing the rdigious character of such organization, ad
without diminishing the rdigious freedom of the bendfidaries of assstance provided under this section.
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B. For the purposes of this section, "fath-based organization” means a rdigious organizaion
thet is or gpplies to be a contractor to provide goods or sarvices for programs funded by the block
grant provided pursuant to the Personal Responghbility and Work Opportunity Recondliation Act of
1996, PL. 104-193.

C. Public bodies, in procuring goods or sarvices, or in meking dishursements pursuat to this
section, shdl not (i) discriminate againg a fath-based orgenization on the bads of the organization's
religious character or (ii) impose conditions that () redrict the rdigious character of the faith-based
organization, except as provided in subsection F, or (b) impair, diminish, or discourage the exercise of
rdigiousfresdom by the redipients of such goods, sarvices, or dishursements

D. Public bodies shdl enaure thet dl invitations to bid, requests for proposds, contracts, and
purchase orders prominently digolay anondiscrimination Satement indicating that the public body does
not discriminate againg faith-based organizaions

E. A fath-based organization contracting with a public body (i) shdl not discriminge agangt
aw redpient of goods, services or dishursements mede pursuant to a contract authorized by this
section on the basis of the recipient's rdigion, religious belif, refusd to participate in a reigious prac-
tice, or on the badis of race, age, color, gender or naiond origin and (i) shdl be subject to the same
rules as other organizations that contract with public bodies to account for the use of the funds pro-
vided; however, if the fath-based organization segregates public funds into separate accounts, only the
accounts and programs funded with public funds shdl be subject to audit by the public body. Nothing
in dause (ii) shdl be condrued to supercede or otherwise ovearide any other goplicable sate law.

F. Consgent with the Parsond Responghbility and Work Opportunity Recondiligion Act of
1996, P.L. 104-193, funds provided for expenditure pursuant to contracts with public bodies shdl not
be spent for sectarian worship, indruction, or prosaytizing; however, this prohibition shal not apply to
expenditures pursuant to contracts, if any, for the sarvices of chaplains.

G. Nathing in this section shdl be condtrued as baring or prohibiting a faith-based organiza-
tion from any opportunity to make a bid or proposd or contract on the grounds that the faith-based
organizaion has exercised the right, as expressed in 42 U.S.C. (8 2000e-1 et seq.), to employ per-
sons of apaticular rdigion.

H. If an individud, who applies for or recaves goods, sarvices, or dishursements provided
pursuant to a contract between a public body and a fath-based organization, objects to the reigious
character of the fath-based organization from which the individud receives or would recaive the
goods, sarvices, or dishursements, the public body shdl offer the individud, within a reasonable period
of time after the date of his objection, access to equivaent goods, sarvices, or dishursements from an
dternative provider.

The public body shdl provide to each individud who gpplies for or recaives goods, sarvices, or dis
bursements provided pursuant to a contract between a public body and a faith-based organization a
notice in bold face type that daes. "Nether the public body's sdection of a chaitable or fath-based
provider of savices nor the expenditure of funds under this contract is an endorsement of the pro-
vider's chaitable or rdigious character, practices, or expresson. No provider of services may dis
criminate agang you on the bags of rdigion, ardigious bdief, or your refusd to adtively paticipate in
ardigious practice. If you object to a particular provider because of its rdigious character, you may
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request assgnment to a different provider. If you bdieve that your rights have been violaed, plesse
discuss the complaint with your provider or notify the appropriate person asindicated in thisform.”

§ 11-722.2-4367. _Purpose. |

The provisons of this artide supplement, but deshdl not supersade, other provisons of law induding,
but not limited to, the State and Locd Government Conflict of Interests Act (§-2-1-639.12.2-3100 et
saq.), the Virginia Governmenta Frauds Act (8 18.2-498.1 & seq.) and Artides 2 (8 18.2-438 &
s90.) and 3 (818.2-446 et seq.) of Chapter 10 of Title 18.2.

The provisgons of this atide shdl apply notwithstanding the fact that the conduct described may not
conditute aviolation of the State and Locd Government Conflict of Interets Act.

§11-732.2-4368. _ Definitions. -- Asused in thisarticle: |

“Immediate family” shall-means a spouse, children, parents, brothers and sSisters, and any |
other person living in the same household as the employee.

“Official responsibility” shal-means adminisrative or operaing authority, whether inter- |
mediae or find, to initiate, gpprove, disgoprove or otherwise affect a procurement transaction, or any
dam reauiting therefrom.

“Pecuniary interest arising from the procurement” shdl-means a persond interes in
a contract as defined in the State and Locd Government Conflict of Interests Act (8-2-1-639.12-
2.3100 et s=q.).

“Procurement transaction” shal-mears dl fundtions thet pertain to the ootaining of any |
goods, savices or condruction, induding destription of requirements, sdlection and olicitation of
sources, preparation and award of contract, and dl phases of contract adminidration.
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“Public employee” shdl-means any person employed by a public body, induding dected
offidas or gopointed members of governing bodies.

8§11-742.2-4369. Proscribed Participation by employees in procurement trans-
actions.

Except as may be spedificaly dlowed by subdivisons A 2 and A 3 of § 21-639.112.2-3112, no
public employee having offidd responghility for a procurement transaction shdl paticipete in thet
transaction on behdf of the public body when the employee knows that:

1. The employee is contemporaneocudy employed by a bidder, offeror or contractor -
volved in the procurement transaction; o¢

2.  Theemployee the employes s partner, or ay member of the employeg simmediate fam
ily holds a pogtion with abidder, offeror or contractor such as an officer, director, trustee, partner or
the like, or is employed in a capadty involving persond and subdtantid participation in the procure-
ment transaction, or owns or controls an interest of more than five percent; or

3.  Theemployeg, theemployeg s patner, or any member of the employeg simmediate fam:
ily has a pecuniary interest arising from the procurement transaction; or

4.  Theemployee the employee s partner, or any member of the employes simmediate fam:
ily is negatiaing, or has an arangement concerning, progpective employment with abidder, offeror or
contractor.

811-762.2-4370. Disclosur e of subsequent employment.

No public employee or former public employee having offidd responghility for procurement transac-
tions shal accept employment with any bidder, offeror or contractor with whom the employee or
former employee dedlt in an officid capacity concerning procurement transactions for a period of one
year from the cesstion of employment by the public body unless the employee or former employee
provides written natification to the public body, or apublic officd if desgnated by the public body, or
both, prior to commencement of employment by that bidder, offeror or contractor.

§2.2-4371. Prohibition on solicitation or acceptance of qifts; gifts by bidders,
offerors, contractor or subcontractors prohibited.

A. No public employee having offidd regponghility for a procureament transaction shdl soliat,
demand, accept or agree to accept from a bidder, offeror, contractor or subcontractor any payment,
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loan, subscription, advance, depodt of money, sarvices or aything of more then nomind or minimd
vaue, present or promised, unless consdaraion of subgantidly equd or gregter vdue is exchanged.
The public body may recover the vdue of anything conveyed in violaion of this section.

B. No bidder, offeror, contractor or subcontractor shdl confer upon any public exployee having
offiad regponghility for a procurement transaction any payment, loan, subscription, advance, depogit
of money, savices or anything of more than nomind vaue, presant or promised, unless condderaion
of subgantidly equd or greater vaueis exchanged.

§11-782.2-4372. Kickbacks.

A. No contractor or subcontractor shdl demand or recaive from any of his suppliers or
his subcontractors, as an inducement for the award of a subcontract or order, any payment, loan,
subscription, advance, deposit of money, sarvices or anything, present or promised, unless congdera-
tion of subgtantidly equd or gregter vaueis exchanged.

B. No subcontractor or supplier shal make, or offer to make, kicklbacks as described in
this section.

C. No person shdl demand or receive any payment, loan, subscription, advance, deposit
of money, sarvices or anything of vauein return for an agreement not to compete on a public contract.

D. If a subcontractor or supplier makes a kickback or other prohibited payment as
described in this section, the amount thereof shdl be condusively presumed to have been induded in
the price of the subcontract or order and ultimately borne by the public body and wilishdll be recover- |
able from both the maker and recipient. Recovery from one offending party shdl not predude recov-
ery from other offending parties

§11-78.12.2-4373 Participation in bid preparation; limitation on submitting bid |
for same procurement.

No person who, for compensation, prepares an invitation to bid or request for proposd for or on
behdf of apublic body shdl (i) submit abid or proposa for that procurement or any portion thereof
or (i) disclose to any bidder or offeror information concerning the procurement whicithat is not avall- |
able to the public. However, a public body may permit such person to submit a bid or proposd for
that procurement or any portion thereof if the public body determines that the exduson of suchihe
person would limit the number of potentid qudified bidders or offerors in a manner contrary to the
best interests of the public bodly.
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§ 11-792.2-4374. _ Purchase of building materials, etc., from architect or_engineer |
prohibited.

A. No building materids, supplies or equipment for any building or sructure congructed
by or for a public body shdl be sold by or purchased from any person employed as an independent
contractor by the public body to furnish architecturd or engineering sarvices, but not condruction, for
such building or gructure or from any partnership, assodaion or corporation in which such architect
or engineer has apersond interest as defined in §2.1-639.22.2-3101. |

B. No building materids, supplies or equipment for any building or sructure congructed
by or for a public body shall be sold by or purchased from any person whichwho has provided or is |
currently providing design sarvices spedifying a sole source for such materids, supplies or equipment
to be usad in suckthe building or structure to the independent contractor employed by the public body |
to furnish architectura or enginearing services in which such person has a persond interest as defined
in §21-639.22.2-3101. |

C. The provisons of subsections A and B shdl not goply in cases of emergency or for
transportation-related projects conducted by the Department of Trangportation andlor the VirginiaPort |
Authority.

§11-79.12.2-4375. Certification of compliance reguired; penalty for false state- |
ments.

A. Public bodies may require public employees having offidd responghility for procure-
ment transactions in which they participated to annualy submit for such transactions awritten certifica
tion that they complied with the provisons of thisartide.

B. Any public employee required to submit a certification as provided in subsection A of
this saction who knowingly mekes a fase datement in suchthe certification shdl be punished as pro-
vided in 811-802.2-4377.

811-79.22.2-4376. Misrepresentations prohibited. |

No public employee having offidd regponghility for a procurement transaction shdl knowingly fasfy,
conced, or migepresant a materid fact; knowingly make any fase, fictitious or fraudulent Satements
or representations; or meke or use any false writing or document knowing the-sameit to contain any |
fdsg fictitious or fraudulent Satement or entry.

§ 11-802.2-4377. _ Penalty for violation. |

WAy person convicted of awillful vidlaion of any provision of thisatide shdl constitutebe auilty of a |
Class 1 misdemeanor. Upon conviction, any public employee, in addition to any other fine or pendty
provided by law, sdl forfat hisemployment.




